Public Health Service, HHS

(13) Other costs directly related to
performing the construction project
agreement;

(14) Project Contingency:

(i) A cost-reimbursement project
agreement budgets contingency as a
broad category. Project contingency
remaining at the end of the project is
considered savings.

(ii) Fixed-price agreements budget
project contingency in the lump sum
price or unit price.

(c) In the case of a fixed-price project
agreement, a reasonable profit deter-
mined by taking into consideration the
relevant risks and local market condi-
tions.

§137.336 What is the difference be-
tween fixed-price and cost-reim-
bursement agreements?

(a) Cost-reimbursement agreements
generally have one or more of the fol-
lowing characteristics:

(1) Risk is shared between IHS and
the Self-Governance Tribe;

(2) Self-Governance Tribes are not re-
quired to perform beyond the amount
of funds provided under the agreement;

(3) Self-Governance Tribes establish
budgets based upon the actual costs of
the project and are not allowed to in-
clude profit;

(4) Budgets are stated using broad
categories, such as planning, design,
construction project administration,
and contingency;

(5) The agreement funding amount is
stated as a ‘‘not to exceed” amount;

(6) Self-Governance Tribes provide
notice to the IHS if they expect to ex-
ceed the amount of the agreement and
require more funds;

(7) Excess funds remaining at the end
of the project are considered savings;
and

(8) Actual costs are subject to appli-
cable OMB circulars and cost prin-
ciples.

(b) Fixed Price agreements generally
have one or more of the following char-
acteristics:

(1) Self-Governance Tribes assume
the risk for performance;

(2) Self-Governance Tribes are enti-
tled to make a reasonable profit;

(3) Budgets may be stated as lump
sums, unit cost pricing, or a combina-
tion thereof;
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(4) For unit cost pricing, savings may
occur if actual quantity is less than es-
timated; and,

(5) Excess funds remaining at the end
of a lump sum fixed price project are
considered profit, unless, at the option
of the Self-Governance Tribe, such
amounts are reclassified in whole or in
part as savings.

§137.337 What funding must the Sec-
retary provide in a construction
project agreement?

The Secretary must provide funding
for a construction project agreement in
accordance with sections 106 [25 U.S.C.
450j-1] and 508(c) of the Act [25 U.S.C.
458aaa-7(c)].

§137.338 Must funds from other
sources be incorporated into a con-
struction project agreement?

Yes, at the request of the Self-Gov-
ernance Tribe, the Secretary must in-
clude funds from other agencies as per-
mitted by law, whether on an ongoing
or a one-time basis.

§137.339 May a Self-Governance Tribe
use project funds for matching or
cost participation requirements
under other Federal and non-Fed-
eral programs?

Yes, notwithstanding any other pro-
vision of law, all funds provided under
a construction project agreement may
be treated as non-Federal funds for
purposes of meeting matching or cost
participation requirements under any
other Federal or non-Federal program.

§137.340 May a Self-Governance Tribe
contribute funding to a project?

Yes, the Self-Governance Tribe and
the Secretary may jointly fund
projects. The construction project
agreement should identify the Secre-
tarial amount and any Tribal contribu-
tion amount that is being incorporated
into the construction project agree-
ment. The Self-Governance Tribe does
not have to deposit its contribution
with the Secretary.

§137.341 How will a Self-Governance
Tribe receive payment under a con-
struction project agreement?

(a) For all construction project
agreements, advance payments shall be
made annually or semiannually, at the
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Self-Governance Tribe’s option. The
initial payment shall include all con-
tingency funding for the project or
phase of the project to the extent that
there are funds appropriated for that
purpose.

(b) The amount of subsequent pay-
ments is based on the mutually agree-
able project schedule reflecting:

(1) Work to be accomplished within
the advance payment period,

(2) Work already accomplished, and

(3) Total prior payments for each an-
nual or semiannual advance payment
period.

(c) For lump sum, fixed price agree-
ments, at the request of the Self-Gov-
ernance Tribe, payments shall be based
on an advance payment period meas-
ured as follows:

(1) One year; or

(2) Project Phase(e.g., planning, , de-
sign, construction.) If project phase is
chosen as the payment period, the full
amount of funds necessary to perform
the work for that phase of the con-
struction project agreement is payable
in the initial advance payment. For
multi-phase projects, the planning and
design phases must be completed prior
to the transfer of funds for the associ-
ated construction phase. The comple-
tion of the planning and design phases
will include at least one opportunity
for Secretarial approval in accordance
with §137.360.

(d) For the purposes of payment,
Sanitation Facilities Construction
Projects authorized pursuant to Pub.
L. 86-121, are considered to be a single
construction phase and are payable in
a single lump sum advance payment in
accordance with paragraph (c)(2) of this
section.

(e) For all other construction project
agreements, the amount of advance
payments shall include the funds nec-
essary to perform the work identified
in the advance payment period of one
year.

(f) Any agreement to advance funds
under paragraphs (b), (¢) or (d) of this
section is subject to the availability of
appropriations.

(g) (1) Initial advance payments are
due within 10 days of the effective date
of the construction project agreement;
and

(2) subsequent payments are due:
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(i) Within 10 days of apportionment
for annual payments or

(ii) Within 10 days of the start date of
the project phase for phase payments.

§137.342 What happens to funds re-
maining at the conclusion of a cost

reimbursement construction
project?
All funds, including contingency

funds, remaining at the conclusion of
the project are considered savings and
may be used by the Self-Governance
Tribe to provide additional services for
the purpose for which the funds were
originally appropriated. No further ap-
proval or justifying documentation is
required before the expenditure of the
remaining funds.

§137.343 What happens to funds re-
maining at the conclusion of a fixed
price construction project?

(a) For lump sum fixed price con-
struction project agreements, all funds
remaining at the conclusion of the
project are considered profits and be-
long to the Self-Governance Tribe.

(b) For fixed price construction
project agreements with unit price
components, all funds remaining that
are associated with overestimated unit
price quantities are savings and may be
used by the Self-Governance Tribe in
accordance with section 137.342. All
other funds remaining at the conclu-
sion of the project are considered profit
and belong to the Self-Governance
Tribe.

(c) At the option of the Self-Govern-
ance Tribe, funds otherwise identified
in paragraphs (a) and (b) as ‘‘profit”
may be reclassified, in whole or in part,
as savings and to that extent may be
used by the Self-Governance Tribe in
accordance with section 137.142.

§137.344 May a Self-Governance Tribe
reallocate funds among construc-
tion project agreements?

Yes, a Self-Governance Tribe may re-
allocate funds among construction
project agreements to the extent not
prohibited by applicable appropriation
law(s).
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